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XXI saukunis aqtualuri problemebi . #3

samarTlebrivi pasuxismgebloba iuris-
prudenciis erT-erTi fundamenturi kate-
goriaa. igi rTuli, mravalfunqciuri fenom-
enia, romelic dakavSirebulia samarT-
lebriv normasTan, samarTalurTierTo-
basTan, samarTaldarRvevasTan.

gansaxilveli Tematikis aqtualuroba
imiTac dasturdeba, rom mocemuli proble-
ma iuridiul mecnierebaSi sadavoa, radgan
jer kidev naTlad araa gansazRvruli samo-
qalaqo samarTlebrivi pasuxismgeblobis
formebi, pirobebi da farglebi.  metad mniS-
vnelovania isic, rom Tanamedroveobis erT-
erTi aqtualuri problema samarTlis
unifikacia-harmonizaciaa. evropaSi aqtiurad
mimdinare integraciuli procesebis fonze
saerTo bazris srulyofili Camoyalibeba
warmoudgenelia kerZo samarTlis adekva-
turi ganviTarebis gareSe, radgan misi fun-
qciaa ekonomikur urTierTobaTa mowesrige-
ba. sxvadasxva tradiciebisa da faseulobe-
bis mqone samarTlebrivi sistemebis daax-
loebis mizniT, dRis wesrigSia kerZo sa-
marTlis erTgarovani wesebis momzadeba.

saqarTvelo arasodes yofila Tavis na-
cionalur RirebulebebSi Caketil-Camaluli
qveyana. is yovelTvis did dainteresebas iCen-
da progresuli kulturebis mimarT da am
gziT Tavis kulturas srulyofda.1 samarTa-
li kulturis fenomenia.2 Tanamedrove samarT-
lebrivi mowesrigebis ZiriTadi dargi ki samo-
qalaqo samarTalia.3 saqarTveloSi samoqa-
laqo kodeqsic (Semdgom: ssk) evropuli orien-
taciis matarebelia, romlis srulyofis pro-

cesi dResac intensiurad grZeldeba.
qarTveli mecnier-iuristebidan moce-

mul problemaze fundamenturi mecnieru-
li naSromebi aqvT Rvawlmosil profe-
sorebs: s. jorbenaZes, z. axvledians, l. Wan-
turias, b. zoiZes, j. xecurians, T. niniZesa
da z. ZlieriSvils. sayuradReboa axalgazr-
da iurist-mkvlevrebis: q. qoCaSvilis, n.
CitaSvilis, T. zarandias, maCalaZisa da
sxvebis publikaciebi. ucxoeli mecniere-
bidan aRsaniSnavia k. cvaigertis, h. kotcis,
r.  anderhardis da sxvaTa naSromebi.

1 . samoqalaqo samarTlebrivi pasux-
ismgeblobis warmoSobis genezisi

pirvelyofil sazogadoebaSi, roca arc
saxelmwifo da arc samarTali ar arsebob-
da, adamianTa Soris arsebul urTierTo-
bebsa da misgan warmoSobil pasuxismgeblo-
bas sazogadoebaSi dadgenili qcevis wese-
bi, e.w. adaT-Cveulebebi gansazRvravda, romel-
Ta Sesruleba ara specialuri aparatis
meSveobiT, aramed damkvidrebuli tradicie-
bis mixedviT xdeboda, xolo Cveulebis dam-
rRvevis mimarT gamoiyeneboda sazogadoe-
brivi zemoqmedebis mkacri zomebi mTeli
gvaris an tomis wevrTa mier (gvaridan Tu
tomidan gaZeveba, gakicva an sxva).4

gvaris wevrisaTvis miyenebuli zianis
SemTxvevaSi damnaSavesTan urTierToba
metwilad SurisZiebiT, sisxlis aRebiT xde-
boda. mogvianebiT damkvidrda ufro logi-
kuri wesi, e.w. „talionis principi” anu „ara
imaze meti, rac Sen gagikeTes”5 (Zvelbibli-
uri Segoneba _ „Tvali Tvalisa wil, kbili
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1zoiZe b. evropuli kerZo samarTlis recefcia
saqarTveloSi. Tb., 2005, gv. 5.
2qoCaSvili q. brali, rogorc samoqalaqo samarT-
lebrivi pasuxismgeblobis piroba (SedarebiT sa-
marTlebrivi kvleva). samarTlis Jurnali. Tb., 2009,
#1, gv. 78-79.
3jorbenaZe s. Cemi cxovrebis gza, krebuli „s. jor-
benaZe-75", Tb., 2003, gv. 20.

4inwkirveli g. saxelmwifosa da samarTlis zog-
adi Teoria. Tsu, Tb., 2003, gv. 21.
5 Черниловский З. М. Всеобщая история государства и права
М., Юристь. 1996. gv. 48.
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kbilisa wil...”6), rodesac sapasuxo moqmede-
ba Tanabarzomadi unda yofiliyo. mogvi-
anebiT SesaZlebeli gaxda dazaralebulis
sasargeblod raime qonebrivi sasyidlis
gadacema an sazRauris gadaxda, e.w. „ko-
mpoziciis principi”.7

sazogadoebaSi wes-Cveulebebi, rogorc
wesi, daculi iyo socialuri xelisufleb-
is avtoritetis ZaliT, magram rodesac
Cveuleba iTxovda ganmtkicebas pirdapiri
iZulebis gziT, sazogadoeba gamodioda im
Zalis koleqtiuri matareblis rolSi,
romelic avaldebulebda, aZevebda da
saWiroebis SemTxvevaSi sasikvdilod swirav-
da wes-Cveulebis damrRvevs.8

ganviTarebis Sedegad sazogadoeba
mimTvisebeli ekonomikidan mwarmoeblur
ekonomikaze gadavida. gaCnda sakuTreba da
zedmeti produqti, ramac dazaralebuli,
SurismaZiebeli adamianis dasamSvideblad,
sicocxlis nacvlad, naturaluri formiT
SeTavazebis piroba Seqmna. Tavdapirvelad
TviT dazaralebuli an misi naTesavebi
wyvetdnen damrRvevis mimarT gamosayenebel
zomebs, pirads Tu qonebrivs. nawilobiv
SenarCunebuli iyo SurisZieba talionis
principiT Zveli romis XII tabulis kanon-
ebSi. calkeul SemTxvevaSi gamosyidvis
saSualebad saqoneli an mona gamoiyenebo-
da. xamurapis kanonebSi gamosyidvis saSu-
alebad, naturalur anazRaurebasTan erTad,
arsebobda vercxli9 da masTan erTad, _
procenti, Zvel indoeTSi _ iZulebiT Sro-
ma.

maSasadame, sayovelTao ekvivalentis
rolSi fulis gamoCenisas gamosyidvis nat-
uraluri forma TandaTan fiqsirebuli
savaldebulo fuladi formiT Seicvala,
xolo valis gadauxdelobam movales pira-
di pasuxismgebloba daakisra. imavdroulad,
samoqalaqo samarTlebrivi pasuxismgeblo-
bis formirebam pirovnebis ganviTarebasa
da saxelmwifos ganmtkicebaze gavlena
moaxdina.

ganviTarebuli pirovneba erTi kerZo
piris mier meoresadmi Tavisufali qcevis

SezRudvas moiTxovda, rasac saxelmwifo
(mag., Zv. romi) jer SezRudviT, xolo Semdeg
akrZalviT pasuxobda. amitom, sicocxlisa
da janmrTelobis zianis miyenebisas, jari-
mis alternativad qonebriv danakargebs
afasebda.

Zveli romis kerZo samarTalSi „samo-
qalaqo pasuxismgeblobis” cneba ar iyo
Camoyalibebuli, Tumca misi pirveli niSne-
bi arsebobda. saxelmwifos gavleniT dam-
naSave kerZo pasuxismgeblobas iZulebiT
qonebrivad eqvemdebareboda. araqonebrivi
zianis miyenebisas qonebriv danakargebs
afasebdnen da maT anazRaurebas moiTxovd-
nen.

pirovnebis ganviTarebis kvalobaze sa-
marTalSi TandaTan damkvidrda subieqturi
pasuxismgeblobis princi pi (danaSauli-
saTvis pasuximgebloba). amitom Zveli ro-
mis samarTalSi pasuxismgebloba subieq-
turi xasiaTis matarebeli iyo. Tumca, iu-
ridiuli azri mainc gamoyofda iseT situ-
aciebs, roca ara marto dasaSvebi, aramed
erTaderT swor qcevad udanaSaulobis pa-
suxismgebloba miiCneoda. pasuxismgeblobis
Tavidan asacileblad pirs dauZleveli
Zalis (vis major) arseboba unda daemtkicebi-
na.

XII saukunidan evropis umravles sax-
elmwifoSi romis samarTali gavrcelda,
ramac gansakuTrebuli mniSvneloba germa-
niasa da safrangeTSi SeiZina. XIX saukune-
Si burJuaziuli urTierTobebi Camoyalib-
da da kodifikaciisTvis socialur-ekono-
mikuri da politikuri wanamZRvrebi mom-
wifda. 1804 wels safrangeTSi miiRes napo-
leonis kodeqsi, xolo 1900 wels amoqmedda
germanuli samoqalaqo sjuldeba. maTi miRe-
biT am qveynebSi romis samarTalma Zala
formalurad dakarga, Tumca, „arseboba yve-
laze faseulma gaagrZela”.10

XVII_XVIII saukuneebSi bunebiTi samarT-
lis skolis iuristebma mxari dauWires
princips _ yoveli pasuxismgebelia im zian-
isaTvis, romelic man danaSaulebrivi gziT
sxvas miayena”.11 es principi obieqturma faq-
torebma ganapiroba. sazogadoeba ganviTarda
da xSirad, adamianTa sasicocxlo mniS-6biblia, gamosvla, T. 21.

7inwkirveli g. dasaxelebuli naSromi. gv. 21.
8lobJaniZe g. saxelmwifosa da samarTlis zoga-
di Teoria. Tb., 2010. gv. 42..
9 Антология мировой правовой мысли. В 5 т. Т. 1. Античность
Восточные цивилизации/Отв. ред. Сюкияйнен Л.Р. М., Инфра.
1999. gv. 111.

10Покровский Н.А. История римского права. М., Статут. 2002.
gv. 263.
11Цвайгерт К., Кoтц X. Введение в сравнительное правоведение
в сфере частного права В 2 т. Т.2. М., Бек. 1998. gv. 362, 387-
388.
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vnelobis interesebi erTmaneTs daupir-
ispirda. yoveli konkretuli SemTxvevis
regulireba SeuZlebeli Seiqmna. samoqalaqo
samarTalma saerTo normis SemoReba moiTx-
ova. mag., franguli samoqalaqo kodeqsis
(Semdgom: fsk) muxli #1382 deliqturi pa-
suxismgeblobis nawilSi Seicavs saerTo
normas: „rogoric ar unda iyos adamianis
moqmedeba, Tu man sxvas ziani miayena, visi
danaSauliTad ziani warmoiSva, avalde-
bulebs mas anazRaurebas”.12

pasuxismgeblobis romauli principi
evropis samarTalwesrigSi mtkiced damkvi-
drda da XIX saukunis bolomde germaniasa
da safrangeTSi SenarCunda. Tumca, Tanda-
Tan daiwyo obieqturi pasuxismgeblobis
Taobaze msjeloba.

pasuxismgeblobis sakiTxi kontinentur
saxelSekrulebo samarTalSi danaSaulis
princips daefuZna. saerTo samarTali ki
im princips iTvaliswinebs, rom yovel xe-
lSekrulebaSi movale garkveul garantie-
bs iZleva. Tu movale arRvevs xelSekrule-
bas, danaSaulis miuxedavad, igi pasuxismge-
belia im zaralisaTvis, romelic am dar-
Rvevam gamoiwvia.

2. valdebulebis Sesruleba _ ssk-
is mTavari orientiri

ssk Sesrulebaze orientirebuli aqtia.
mTeli misi organizmi, rogorc zogadi, ise
kerZo nawili, Sesrulebis xelSewyobis
meqanizmzea agebuli. pasuxismgebloba mis-
Tvis yvelaze ukiduresi RonisZiebaa da
vidre misi gamoyeneba moxdebodes, manam dar-
Rveuli valdebulebis gajansaRebis Sansi
eZlevaT mxareebs.13 mTavaria, Sesruleba da
ara pasuxismgebloba14, radgan pasuxismgeb-
loba yovelTvis veraa kreditoris sasarge-
blo gamosavali. bevri sasamarTlo gadaw-
yvetilebis aRsruleba erTob Znelia.

valdebulebis Sesrulebaze myari ori-
entacia movales aZlevs valdebulebis
Sesrulebis farTo SesaZleblobas: erTi
mxriv, roca misgan damoukidebeli garemoe-
bebis Sedegad safrTxe Seeqmna Sesrule-
bas (obieqturi mxare), da meore, roca es
misgan momdinareobs (subieqturi mxare). amiT
ssk mxareTa interesebis mSvidobiani da
grZelvadiani TanamSromlobis SesaZleblo-

bas iZleva, radgan miiCnevs, rom xelSek-
ruleba arc xelwamosakravi sikeTea da arc
vinmes damonebis saSualeba. xelSekruleba
hgavs im mSvenier sasaxles, sadac Sesvla
Tavisufalia, magram gamosvla Znelia. iseve
rogorc sakuTreba, xelSekrulebac gvaval-
debulebs. samoqalaqo kodeqsis normebi isea
mowyobili, rom igi erTmaneTze „gabutul
mxareebs” xelSekrulebis Seyvetisaken ki
ar mouwodebs, aramed misi SenarCuneba-Ses-
rulebisaken ubiZgebs.15

pasuxismgebloba yovelTvis ver iZle-
va Sesrulebis efeqts.  amitom ssk-is Zal-
isxmeva Sesrulebiskenaa mimarTuli. amis
magaliTia valdebulebis Sesrulebis va-
dis gadacileba.  am SemTxvevaSi ssk kred-
itors uflebas aZlevs dauniSnos movales
valdebulebis SesrulebisaTvis aucilebe-
li dro. „Tuki movale am droSic ar Seas-
rulebs valdebulebas, maSin kreditors
ufleba aqvs valdebulebis Sesrulebis
nacvlad, moiTxovos zianis anazRaureba”.16

valdebulebis Sesrulebis damatebiTi
vadis instituti evrokavSiris samarTal-
Tan harmoniaSia. sayuradReboa isic, rom ssk
damatebiTi vadis instituts kvlav exeba
da miuTiTebs: “Tu valdebulebis xasiaTidan
gamomdinare ar gamoiyeneba damatebiTi vada,
maSin damatebiTi vadis gansazRvras
uTanabrdeba gafrTxileba”.17 mniSvnelova-
nia is, rom aseTi pativiT movale maSin
sargeblobs, roca imedi araa gadawuruli,
rom igi Sesrulebas ganaxorcielebs. amit-
om miiCnevs kodeqsi, rom „ar aris aucile-
beli damatebiTi vadis daweseba an gafrTx-
ileba, Tu mas araviTari Sedegi ar eqne-
ba”.18  ase rom, SesrulebiT „daJineba” maSi-
naa gamarTlebuli, roca SeiZleba velo-
doT damatebiTi vadis Sedegunarianobas.
 am nawilSic ssk evropuli samarTlis
pirdapiri aslia.

Sesrulebaze Tavgamodeba pasuxobs
movalis interesebsac, vinaidan Sesruleb-
is Sedegebi misTvis ufro naklebad mZime
unda iyos, vidre amas adgili eqneba pasux-
ismgeblobisas. damatebiTi vada movales
amaze dafiqrebis SesaZleblobas aZlevs.
 asuxismgeblobis SesrulebiT Secvla mov-
alis sasargeblodac metyvelebs.  garda

12Покровский И.А. dasaxelebuli naSromi. gv. 280.
13zoiZe b. dasaxelebuli naSromi. gv. 285.
14zarandia T. saxelSekrulebo valdebulebis Ses-
rulebis adgili da vadebi. Tb., 2002. gv. 3.

15zoiZe b. dasaxelebuli naSromi. gv. 286-287.
16ssk, 394-e muxlis me-2 nawili.
17ssk, 405-e muxlis 1-li nawili.
18ssk, 405-e muxlis me-2 nawili.
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imisa, rom mas SeiZleba daekisros proce-
sis xarjebi, valdebulebis Seusruleblo-
ba, Tuki movale mewarmea, uaryofiTad aisax-
eba mis mimarT ndobaze.19

Sesrulebaze orientaciis kidev erTi
naTeli magaliTia ssk-is 398-e muxli. amiT
xelSekruleba warmoCndeba, rogorc cocx-
ali organizmi, romelic garemoebaTa Sesa-
bamisad SeiZleba saWiroebdes saxecvlile-
bas.  kanonmdebelma mxareebs misca Sansi
erTxel gamoxatul nebaSi koreqtivebi Seit-
anos, rasac ssk ase gamoxatavs „... xelSek-
rulebis mxares ar SeiZleba moeTxovos
Seucvleli xelSekrulebis mkacrad dac-
va”.20 mniSvnelovania isic, rom ssk mxareebs
urCevs „... jer unda Seecadon, rom xelSek-
ruleba miusadagon Secvlil garemoebebs”.21

3. valdebulebisa da xelSekruleb-
is urTierTmimarTebis Sesaxeb

valdebulebasa da xelSekrulebas
Soris uSualo kavSiri arsebobs. valde-
bulebis warmoSobis ZiriTadi formaa xe-
lSekruleba, romelic garigebas efuZneba.
amitom ssk xelSekrulebis mimarT valde-
bulebaTa Sesaxeb „zogadi debulebebis”
(316_318-e muxlebi) Semdeg gadmocems sax-
elSekrulebo samarTals da mis Semdeg
valdebulebaTa daxasiaTebas.

ssk-is 316-e muxlis 1-li nawiliT valde-
buleba moTxovnis uflebis xarisxSia war-
modgenili: „valdebulebis ZaliT kredi-
tori uflebamosilia mosTxovos movales
raime moqmedebis Sesruleba. Sesruleba
SeiZleba gamoixatos moqmedebisagan Tavis
SekavebaSic”.22

am sakiTxSi ssk-is midgoma zogadi da
progresulia, radgan nebismier valdebule-
bazea morgebuli. valdebulebis saxelSek-
rulebo ganmarteba ki am mizniT ar gamodge-
ba.23 igi ufro SezRudulia.

valdebulebisadmi aseTi midgomiT Sesa-
Zlebeli gaxda garkveuli novacia. ssk-is
317-e muxlis Tanaxmad, „...valdebuleba Sei-
Zleba xelSekrulebis momzadebis safuZ-
velzec warmoiSvas”.24 kerZod, xelSekruleb-
is dadebamde mxareebs SeiZleba mouxdeT
garkveuli xarjebis gaweva. ssk angariSs

uwevs am sinamdviles da romeli mxaris
braliTac ar moxdeba xelSekrulebis ga-
formeba, imas akisrebs am xarjebis anazRau-
rebas.

am sakiTxSi ssk harmoniaSia saerTa-
Soriso komerciuli xelSekrulebebis
principebTan,25 romelSic gansazRvrulia,
rom mxare Tavisufalia Caataros molapar-
akeba, xolo SeTanxmebis miuRwevlobis
SemTxvevaSi, pasuxismgebloba ar ekisreba
(muxli 2.1.15, §1), Tumca keTilsindisierad
qceva evaleba. „mxare, romelic arakeTils-
indisierad warmarTavs an wyvets molapar-
akebas, pasuxismgebelia im zaralze, romel-
ic meore mxares miayena” (muxli 2.1.15, §2).
arakeTilsindisierad iTvleba mxaris mier
molaparakebaSi CarTva an misi gagrZeleba,
Tu mas meore mxaresTan SeTanxmebis miRwe-
vis ganzraxva ar gaaCnia” (muxli 2.1.15, §3).

4. valdebulebis darRvevis cneba
da saxeebi

ssk-Si mniSvnelovani vakuumia valdebu-
lebis darRvevis calkeuli saxis regla-
mentaciis TvalsazrisiT. qarTul samarT-
lebriv sivrceSi ar arsebobs valdebuleb-
is darRvevis erTiani cneba. ssk ar iTval-
iswinebs darRvevis calkeuli kategoriis
damoukidebeli muxliT regulirebas. mxo-
lod movalis mier vadis gadacileba war-
moadgens calke reglamentaciis sagans, xo-
lo misTvis kuTvnil TavSi Sesrulebis
SeuZleblobas mxolod 401-e muxli aqvs
daTmobili, isic vadis gadacilebasTan kav-
SirSi, im SemTxvevis gamosaxatavad, Tu ro-
dis ar CaiTvleba vada gadacilebulad.

realurad, Sesrulebis SeuZlebloba
SeiZleba rogorc movalis, ise kreditoris
braleuli qmedebiT moxdes. 401-e muxliT
ssk valdebulebis yvela saxis Seusrule-
blobas Sesrulebis arabraleul SeuZle-
blobasTan aigivebs, rac aramarTebulad
migvaCnia. mag., kreditoris mier vadis gada-
cilebisas, valdebuleba movalis bralis-
gan damoukideblad ver sruldeba, Tumca
amiT upirobod ar fuZndeba Sesrulebis
SeuZlebloba. amiT, ssk-Si mxolod movalis
bralisgan damoukidebeli Sesrulebis Seu-
Zleblobis koncefciaa gadmocemuli, isic
arasrulyofilad, radgan regulirebis miR-
ma rCeba meoradi moTxovnis uflebebze
xelmisawvdomobis, mxareTa pasuxismgeblo-

19zoiZe b. dasaxelebuli naSromi. gv. 288.
20ssk, 398-e muxlis 1-li nawili.
21ssk, 398-e muxlis me-3 nawili.
22ssk, 316-e muxlis 1-li nawili.
23iqve, gv. 263.
24iqve, 317-e muxlis me-2 nawili.

25UNIDROIT PRINCIPLES, on International Commercial Con-
tracts, 2010,  gv. 59.
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bis, Semxvedri valdebulebisagan ganTavisu-
flebis, kreditorisa Tu movalis qmedebiT
gamowveuli, obieqturi Tu subieqturi Seu-
Zleblobis sakiTxebi, rac arsebiT sirTu-
leebs warmoSobs rogorc Teoriul, ise
praqtikul doneze.

germaniaSi 2002 wlidan damkvidrda
valdebulebis darRvevis erTiani cneba da
uari iTqva bralze , rogorc xelSek-
rulebidan gasvlis ucilebel winapiroba-
ze. Tumca, ucvlelad SenarCunda braleu-
loba zianis anazRaurebis moTxovnis safuZ-
vlad. germanuli samarTali erTsa da imave
dros icavs braleuli pasuxismgeblobis
princips zianis anazRaurebis moTxovnis
uflebasTan mimarTebaSi da, amasTanave, aRi-
arebs naturiT Sesrulebis moTxovnis pri-
mats. amiT germanuli samarTali anglo-
amerikuli sistemisagan ganasxvavdeba.
valdebulebis darRveva germanul samar-
TalSi ganimarteba, rogorc xelSekrulebiT
gaTvaliswinebuli Sesrulebis ganuxor-
cielebloba mTlianad an nawilobriv.26

valdebulebis darRvevis arseboba dginde-
ba obieqturi kriteriumis safuZvelze _
darRveva saxezea im SemTxvevaSi, Tu xe-
lSekrulebiT nakisri valdebulebis Seus-
rulebloba, rogorc obieqturi faqti, da-
dasturdeba.

5. brali , rogorc samarTlebrivi
pasuxismgeblobis piroba

romauli samarTlis Tanaxmad, „valde-
buleba samarTlis borkilia, romlis ZaliT
Cven gvevaleba, Cveni saxelmwifos kanoneb-
is Sesabamisad vinmes raime SevusruloT.27

am ganmartebiT valdebuleba samarTlebrivi
kavSiria, romelic boWavs samarTlebrivi
urTierTobis subieqtebs. romauli samarT-
lis msgavsad, Tanamedrove samoqalaqo
kanonmdebloba valdebulebas gansazRvravs
rogorc pirTaSoris urTierTobis samarT-
lebriv formas, romelic adgens movali-
saTvis specialur qcevis wess kreditoris
interesebis mixedviT, kerZod, Seasrulos
moqmedeba an Tavi Seikaos misgan.28

ssk-iT valdebuleba, rogorc samarT-

lebrivi urTierToba, sxvadasxva safuZvl-
idan warmoiSoba, kerZod, calmxrivi gari-
gebidan, xelSekrulebis momzadebidan, xe-
lSekrulebidan, deliqtidan, usafuZvlo
gamdidrebidan da kanoniT gaTvaliswinebu-
li sxva safuZvlebidan.29 Tanamedrove msof-
lios yvela samarTlebriv sistemaSi, valde-
bulebis warmoSobis safuZvlis miuxedavad,
valdebulebis Sesruleba erT-erTi mniS-
vnelovani institutia.30 „valdebuleba unda
Sesruldes jerovnad, keTilsindisierad,
daTqmul drosa da adgilas”.31

valdebulebis Seusrulebloba valde-
bulebis darRvevaa da mas samoqalaqo sa-
marTlebrivi xasiaTi aqvs.32 samoqalaqo
samarTaldarRveva movalis iseTi qmedebaa,
romelic ar Seesabameba valdebulebaTa
wres,33 valdebulebiT urTierTobas da iwvevs
piris keTildReobis Semcirebas an ganad-
gurebas, qonebrivi an araqonebrivi xasia-
Tis uaryofiTi Sedegebis dadgomas.34

valdebulebis darRveva iwvevs samo-
qalaqo samarTlebriv pasuxismgeblobas,
rac saxelmwifoebrivi iZulebis formaa,
gamoxatuli sasamarTlos mier damrRvevis
mimarT qonebrivi sanqciis dawesebiT da
mimarTulia dazaralebulis darRveuli
uflebebis aRdgenisaken.35

rogorc vxedavT, brali valdebulebis
darRvevis Semadgenlobis umniSvnelovane-
si subieqturi elementia, Tumca ara auci-
lebeli, radgan valdebulebis Seusrule-
bloba bralis gareSec xelSekrulebis dar-
Rvevis dasrulebul Semadgenlobas qmnis,
garda vadis gadacilebisa, romlis samarT-
lebriv konstruqciaSi brali gansakuTre-
bul mniSvnelobas iZens.36

romis klasikuri epoqidan dRemde samo-
qalaqo samarTalSi moqmedebs universa-
luri formula: TiToeuli pasuxs agebs
mxolod misi braliT miyenebuli ziani-

26Sir Basil Markesinis, Hannes Unberath, Angus Johnston, The
German Law of Contract, Second Edition, Oxford  and Portland,
Oregon, 2006, gv. 387, 438.
27romis samarTlis Zeglebi. iustinianes insti-
tuciebi. wigni III, t. XIII//qoCaSvili q., dasaxelebu-
li naSromi. gv. 79.
28 ssk 316-e muxli.

29qoCaSvili q., dasaxelebuli naSromi. gv. 79-80.
30ZlieriSvili z. valdebulebis Sesruleba. Tb.,
2006, gv. 12.
31ssk 361-e muxlis me-2 nawili.
32qoCaSvili q., dasaxelebuli naSromi. gv. 80.
33maCalaZe s., zianis anazRaureba valdebulebis
darRvevisas (saqarTvelosa da germaniis kanonm-
deblobaTa analizi), qarTuli samarTlis mimox-
ilva. Tb., 2004, gv. 74.
34xecuriani j., samoqalaqo samarTlis funqciebi.
Tb., 1995, gv. 108.
35qoCaSvili q., dasaxelebuli naSromi. gv. 80.
36CitaSvili n., dasaxelebuli naSromi. gv. 146-147.
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saTvis.  ssk erTguli darCa pasuxismgeblo-
bis klasikuri , evropul samarTalSi
mocemuli braleuli pasuxismgeblobis prin-
cipisa37: movales pasuxismgebloba daekisre-
ba mxolod ganzrax an gaufrTxilebeli
moqmedebiT miyenebuli zianisTvis, Tu sxva
ram ar aris gaTvaliswinebuli da valde-
bulebis arsidanac sxva ram ar gamomdinar-
eobs.38

bralis samarTlebrivi kategoria Zalze
mniSvnelovania rogorc kontinenturi, ise
anglo-amerikuli samarTlis sistemaSi,
Tumca, TiToeuli maTgani mis mimarT gan-
sxvavebul midgomas avlens, kerZod:

• anglo -amerikul samarTlebriv
sivrceSi valdebulebis arabraleuli Seus-
rulebloba ar afuZnebs valdebulebis
darRvevis dasrulebul Semadgenlobas. igi
mxolod xelSekrulebidan gasvlis ufle-
bas aRmoacenebs, xolo zianis anazRaureb-
is meoradi moTxovnis ufleba bralze damok-
idebuli xdeba. amiT anglo-amerikuli sa-
marTali gamoricxavs arabraleuli Seus-
ruleblobisaTvis zianis anazRaurebis
SesaZleblobas;

• kontinentur samarTalSi valde-
bulebis Seusrulebloba, movalis braleu-
lobis miuxedavad, ganapirobebs meoradi
moTxovnis uflebebisadmi kreditoris xe-
lmisawvdomobas, xolo brali gamoiyeneba
meoradi moTxovnis uflebis gansazRvri-
saTvis mas Semdeg, rac saxezea valdebuleb-
is darRvevis dasrulebuli Semadgenloba.
kreditoris brali gavlenas axdens xelSek-
rulebidan gasvlis uflebis warmoSobaze,
anazRaurebis daqvemdebarebuli zianis ode-
nobis gansazRvraze da sanacvlo Sesruleb-
is moTxovnis uflebis arsebobaze aisaxe-
ba.39

bralis koncefciisadmi kontinenturi
da anglo-amerikuli samarTlis sistemebi
Zireulad gansxvavebulia, radgan TiToeu-
li maTgani saxelSekrulebo valdebuleb-
is sxvadasxva struqturas iTvaliswinebs:
kontinenturi samarTlis sistema xelSek-
rulebas ormxriv pirobad ganixilavs,
xolo saerTo samarTlis qveynebSi kontraq-
ti saxelSekrulebo valdebulebis Ses-

rulebis garantad iTvleba.40 Tumca, orive
maTgani valdebulebis Seusruleblobi-
saTvis saxelSekrulebo pasuxismgeblobas
bralze damokidebulad acxadebs.

6. movalis mier vadis gadacileba
ssk-is  401-e muxliT vada gadacilebu-

lad ar CaiTvleba Tuki valdebuleba ar
Sesrulda iseT garemoebaTa gamo, rac mov-
alis braliT ar aris gamowveuli. am mux-
lidan ikveTeba Teza, rom vadis gadacile-
ba mxolod braleul qmedebas gulisxmobs.
Tu movale ar aris pasuxismgebeli valde-
bulebis Sesrulebis dayovnebisaTvis, ma-
Sin SesaZloa saxeze iyos kreditoris mxri-
dan vadis gadacileba an dauZleveli Zala,
rac vadamosuli valdebulebis Sesrule-
bas SeuZlebels xdis.41

rogorc wesi, brali valdebulebis dar-
Rvevis dafuZnebis winapirobad ar ganix-
ileba, Tumca movalis mier vadis gadac-
ilebiT brali iuridiul mniSvnelobas iZens
anu igi yovelTvis braleul qmedebas
gulisxmobs. Tu movale ar aris pasuxismge-
beli valdebulebis Sesrulebis dayovneb-
isaTvis, maSin SesaZloa saxeze iyos kred-
itoris mxridan vadis gadacileba an Ses-
rulebis SeuZlebloba, rac obieqturad
gamoricxavs Sesrulebis valdebulebas.
vadis gadacileba SeiZleba gavrceldes im
valdebulebebze, romlebic vadamosulobis
momentSi ganxorcielebadia. amitom vadis
gadacileba valdebulebis Sesrulebis Sesa-
Zleblobis winapirobad moiazreba.

movalis mier vadis gadacilebis
braleul darRvevad saxeldebas garkveu-
li safuZveli aqvs: ssk-is  401-e muxlidan
irkveva, rom vadis gadacilebis arseboba-
ze mxolod maSin SeiZleba msjeloba, Tuki
Sesruleba movalis SesaZleblobebis sf-
eroSia. vinaidan Sesrulebis valdebuleba
droulad ar sruldeba, saxezea movalis
brali vadamosuli da ganxorcielebad val-
debulebaze. vadis gadacilebis dasrule-
buli Semadgenloba mxolod gafrTxileb-
is uSedegod gancxadebis Semdgom fuZnde-
ba. amiT movale damatebiT gacnobierdeba
sakuTar ufleba-movaleobebSi, raTa gamoir-
icxos valdebulebis gaufrTxileblobiT
darRvevis SesaZlebloba. gafrTxileba
garkveul pirobebs unda akmayofilebdes:
unda iyos erTmniSvnelovani, gasagebi da

37zoiZe b. saqarTvelos samoqalaqo kodeqsis siste-
ma. Jur. „qarTuli samarTlis mimoxilva”, 1998, I
kvartali, gv. 28.
38ssk 395-e muxlis 1-li nawili.
39CitaSvili n. dasaxelebuli naSromi. gv. 143-144.

40iqve, gv. 157.
41CitaSvili n. dasaxelebuli naSromi. gv. 166-167.
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gansazRvruli.42 gafrTxileba ar aris dam-
atebiTi vadis identuri. gafrTxilebaSi
araa aucilebeli Sesrulebis vadis gan-
sazRvra, arc Sesrulebis konkretul Sede-
gze miTiTeba, mTavaria, cxadad ikveTebodes
kreditoris survili movalem Seasrulos
nakisri valdebuleba.43 movale vadis gada-
mcileblad CaiTvleba mas Semdeg, rac,
gafrTxilebis miuxedavad, valdebuleba
kvlav ar sruldeba.

gafrTxilebis Semdeg valdebulebis
Seusrulebloba SesaZlebelia mxolod
movalis braleuli qmedebiT ganxorcieldes
im SemTxvevaSi, Tu ar arsebobs pasuxismge-
blobisgan ganTavisuflebis pativsadebi
safuZvlebi. swored amitom vadis gadacile-
ba yovelTvis braleul darRvevad ganix-
ileba.

samoqalaqo samarTlebriv pasuxismge-
blobas afuZnebs ganzraxi an gaufrTxile-
beli brali valdebulebis darRvevaSi (ssk-
is 395-e muxli), magram vadis gadacilebis
konteqstSi movalis pasuxismgeblobis far-
glebi ufro gafarToebulia.44, ssk-is  402-e
muxliT movale vadis gadacilebisas pa-
suxs agebs yovelgvari gaufrTxileblo-
bisa da SemTxveviTobisTvis Tu ar daamt-
kicebs, rom ziani SeiZleboda damdgariyo
valdebulebis drouli Sesrulebis pirobeb-
Sic. „maSin, roca martivi gaufrTxileblo-
ba yovelTvis ar iwvevs movalis pasuxismge-
blobas valdebulebis Seusruleblobi-
saTvis, vadis gadacilebis SemTxvevaSi mas
yovelTvis pasuxismgebloba mohyveba
xolme.” „martivi gaufrTxileblobisaTvis
pasuxismgebloba gamoiricxeba, Tu mxareTa
SeTanxmebiT an xelSekrulebis standart-
uli pirobebiTaa igi gaTvaliswinebuli.”
amasTan, „aucilebelia, rom SemTxveviTi
garemoebis arsebobas adgili hqondes va-
dis gadacilebis procesSi.” vadis gadac-
ilebis dros movale pasuxismgebelia
yovelgvari SeusruleblobisaTvis („Sede-
gisaTvis pasuxismgebloba”45). Tumca, „garan-
tiis dros,  movale vadis gadamcileblad
iTvleba bralis gareSec.”46 ssk-is 402-e mux-

lSi saubaria bralis gareSe pasuxismge-
blobaze. realurad pasuxismgeblobis dak-
isreba xorcieldeba ara SemTxveviTo-
bisTvis, aramed movalis im bralisTvis,
romelic arsebobda vadis gadacilebis
etapze, vinaidan Sesrulebis SeuZleblo-
bis gamomwvevi garemoeba Sesrulebis day-
ovnebamde (Sesabamisad movalis bralis
gareSe) ar warmoiSoboda. imis gaTval-
iswinebiT, rom vadis gadacilebis dros
valdebulebis Sesruleba movalis SesaZle-
blobis sferos ganekuTvneboda da man
braleuli qmedebiT vadamosuli valdebule-
ba ar ganaxorciela, maSin naTeli xdeba
SemTxveviTobisaTvis pasuxismgeblobis
dakisrebis samarTlebrivi dasabuTeba. mov-
alis brali vadis gadacilebaSi, Sesruleb-
is SeuZleblobis warmoSobis riski valde-
bulebis damrRvev mxareze gadaaqvs. ara-
keTilsindisieri mxare pasuxismgeblobis-
gan gaTavisuflebis upiratesobiT ver
isargeblebs da Seusruleblobis tvirTi
mas daekisreba.

Tu vadamosuli valdebuleba ar Sesrul-
da pativsadebi safuZvliT, amiT movalis mier
vadis gadacileba ar fuZndeba. am dros sax-
eze gvaqvs arabraleuli Sesrulebis Seu-
Zlebloba. ssk-is  401-e muxliT: vadagadac-
ilebulad ar CaiTvleba iseT garemoebaTa
gamo, romelic movalis braliT ar aris
gamowveuli.47 rogorc wesi, Sesrulebis xan-
grZlivi SeuZlebloba gamoricxavs vadis
gadacilebis arsebobas. Tu saxelSekrule-
bo urTierTobaSi movalis braliT warmoiSva
valdebulebis Sesrulebis xelSemSleli
droebiTi xasiaTis dabrkolebebi, maSin fuZn-
deba valdebulebis darRveva vadis gadac-
ilebis saxiT.48 Sesrulebis SeuZleblobis
dafuZnebamde mxare moklebulia uflebas
amtkicos misi arabraleuloba vadis gadac-
ilebaSi. magram, Tu Sesrulebis arabraleu-
li SeuZlebloba vadis gadacilebis Semdgom
dadga, maSin movale ar Tavisufldeba im
zianis pasuxismgeblobisagan, romelic ar
warmoiSoboda valdebulebis droulad Ses-
rulebis SemTxvevaSi.

ssk-is Tanaxmad, vadis gadacilebis SemT-
42maCalaZe s., dasaxelebuli naSromi. gv. 77.
43saqarTvelos samoqalaqo kodeqsis komentari.
wigni me-3. „samarTali”. Tb., 2001. gv. 420.
44CitaSvili n., dasaxelebuli naSromi. gv. 169.
45saqarTvelos samoqalaqo kodeqsis komentari.
wigni me-3. „samarTali”. Tb., 2001. gv. 424.
46maCalaZe s., dasaxelebuli naSromi. gv. 76.

47fsk-is kodeqsis 1138-e muxlis Tanaxmad, myidvels
sakuTrebis ufleba nivTze warmoe-Soba xelSek-
rulebis dadebis momentidan, magram movalis mier
vadis gadacilebisas kreditors ar daekisreba niv-
Tis SemTxveviTi daRupvisa da ganadgurebis riski.
48 maCalaZe s., dasaxelebuli naSromi. gv. 77.
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xvevaSi, zianis anazRaurebis moTxovna
efuZneba 404-e muxls, romelic specialuria
ssk-is 394-e muxlTan mimarTebaSi da upira-
tesad gamoiyeneba zianis anazRaurebis moTx-
ovnis safuZvlad uSualod vadis gadac-
ilebis pirobebSi.

movalis mier valdebulebis Sesruleb-
is vadis gadacileba valdebulebis araje-
rovnad Sesrulebas gulisxmobs. igi samarT-
lebrivad vadis gadacilebaa, Tu valdebu-
lebis Seusruleblobisas kreditori aRar
aris dainteresebuli Sesrulebis miRebiT,
vadis gadacileba gulisxmobs valdebuleb-
is srul Seusruleblobas.49 movale iTvleba
vadis gadamcileblad, Tu is ar asrulebs
valdebulebas, romlis Sesrulebis vadac
damdgaria kreditoris mier Sexsenebis Sem-
degac. Sexsenebas uTanabrdeba Sesrulebis
Taobaze sasamarTloSi sarCelis Setana.50

movale valdebulebis Sesrulebis vadis
gadamcileblad iTvleba, Tu braleulad
ar Seasrulebs valdebulebas saTanado
dros.51 zogjer movalis mier vadis gadac-
ilebisas pasuxismgeblobis zoma damokide-
bulia bralis formaze. mag., fsk-iT mova-
lis mier gaufrTxileblobiT fuladi
valdebulebis Sesrulebis vadis gadac-
ilebisas kreditors ufleba aqvs mxolod
procentze, xolo ganzraxi bralis arse-
bobisas mas SeuZlia, movales mosTxovos
rogorc procentis gadaxda, ise miyenebu-
li zianis anazRaureba.52

7. kreditoris mier vadis gadac-
ileba

vadis gadamcilebeli SesaZloa iyos
kreditoric.  kreditoris mier vadis gada-
cileblad iTvleba, Tu igi ar iRebs mis-
Tvis SemoTavazebul Sesrulebas, romlis
vadac damdgaria. aseve, roca valdebuleb-
is Sesasruleblad saWiroa kreditoris esa
Tu is moqmedeba da igi ar asrulebs mas
(ssk-is 390-e muxli). kreditoris mier vadis
gadacileba SesaZloa moxdes misi braliT
an bralis gareSe. marTalia, Sesrulebis
miReba kreditoris uflebaa, magram is kav-
SirSia movalis valdebulebasTan.

Sesrulebis miRebis vadis gadacileba

im faqtis Sedegia, romelSic braleulo-
bas iseTive mniSvneloba aqvs movalisaTvis,
rogoric movalis brals aqvs kreditori-
saTvis Sesrulebis vadis gadacilebisas.53

braleuli gadacilebisas kreditori valde-
bulia aunazRauros movales amiT miyeneb-
uli ziani (ssk-is 391-e muxli). aseve, mas
ekisreba nivTis SemTxveviT gafuWebis an
daRupvis riski da aRar aqvs fuladi valde-
bulebisaTvis procentis moTxovnis ufle-
ba (ssk-is 393-e muxli).

maSasadame, kreditoris mier vadis ga-
dacilebiT gamowveuli valdebulebis Ses-
rulebis saxelSekrulebo riski gadainacv-
lebs kreditorze im momentidan, rodesac
Sesrulebis miRebaze uaris TqmiT realu-
rad fuZndeba vadis gadacileba.  kredi-
toris mier Sesrulebis miRebis arabraleu-
li dayovnebac ar aTavisuflebs mas niv-
Tis SemTxveviTi daRupvis riskisagan. am
dros vadis gadacilebis uaryofiTi Sede-
gebi arabraleuli kreditoris mimarT dge-
ba, riTac kanoni aseve arabraleuli mova-
lis interesebs icavs.54

germanul samarTalSi kreditoris mier
vadis gadacileba valdebulebis darRve-
vis damoukidebel kategoriad ar ganixile-
ba. Tumca, evropis saxelSekrulebo samarT-
lis principebi (Semdgom: essp) am proble-
mas gansxvavebulad iTvaliswinebs.55 essp-
is 1:202 muxlis ZaliT xelSekrulebis Ti-
Toeul mxares ekisreba Tanaqmedebis
valdebulebis ganxorcieleba xelSekru-
lebis Sesrulebis uzrunvelyofis mizniT,
xolo 1:130 IV muxlis ZaliT Tanaqmedebis
valdebulebis Seusrulebloba xelSekru-
lebis darRvevis damoukidebeli saxea da
valdebulebis darRvevisaTvis gaTval-
iswinebuli meoradi moTxovnis uflebebis
gamoyenebis winapirobas qmnis.56

 „kreditoris mier vadis gadacileba
movales Sesrulebisagan ki ar aTavisu-
flebs, aramed Seusruleblobis SemTxveva-
Si pasuxismgeblobisagan ixsnis mas.”57 aR-
saniSnavia, rom kreditoris mier vadis ga-

49qoCaSvili q., dasaxelebuli naSromi. gv. 92.
50ZlieriSvili z. valdebulebis Sesruleba. Tb.,
2006, gv. 64.
51zarandia T.. saxelSekrulebo valdebulebis
Sesrulebis adgili da vadebi. Tb., 2005. gv. 103.
52ZlieriSvili z., dasaxelebuli naSromi. gv. 126.

53saqarTvelos samoqalaqo kodeqsis komentari.
wigni me-3. „samarTali”. Tb., 2001. gv. 354.
54iqve, gv. 631.
55CitaSvili n., dasaxelebuli naSromi. gv. 170.
56Ole Lando and Hugh Beale, Principles of European Contract
Law, part I and II, Kluwer Law International, The Hauge/London/
Boston, 2000, gv.120-121.
57saqarTvelos samoqalaqo kodeqsis komentari.
wigni me-3. „samarTali”. Tb., 2001. gv. 355.
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dacileba gaufrTxileblobiT valdebuleb-
is darRvevisas iwvevs movalis pasuxismge-
blobisagan ganTavisuflebas.

8. zianis anazRaurebis moTxovnis
uflebaze winaswari SeTanxmeba

keTilsindsierebis TvalsazrisiT ssk-
Si sakamaToa ssk-s 410-e muxlis danawesi:
„valdebulebis darRvevis gamo zianis
anazRaurebis moTxovnis uflebaze winaswar
uaris Tqma daiSveba, Tu es gaTvaliswineb-
ulia kanoniT an mxareTa SeTanxmebiT.” es
cvlileba 2009 wels miiRes.  am muxlis Zve-
li redaqcia aseTi iyo: „dauSvebelia
valdebulebis darRvevis gamo zianis
anazRaurebis moTxovnis uflebaze uaris
Tqma winaswari SeTanxmebiT.” SevadaroT es
muxli ssk-s 395-e muxls, romelic ambobs:
„1. movales pasuxismgebloba daekisreba
mxolod ganzraxi an gaufrTxilebeli mo-
qmedebiT miyenebuli zianisaTvis, Tu sxva
ram ar aris gaTvaliswinebuli da valde-
bulebis arsidanac sxva ram ar gamomdinar-
eobs. 2. dauSvebelia mxareTa winaswari SeT-
anxmeba movalis mier ganzraxi moqmedebiT
valdebulebis darRvevisas zianis anazRau-
rebisagan misi ganTavisuflebis Sesaxeb.”

Cveni azriT, ssk-is 395-e muxlis da 410-
e muxlis Secvlili redaqcia urTierTwi-
naaRmdegobrivia da zianis anazRaurebaze
mxaris mier uaris Tqmis ormagi samarT-
lebrivi interpretaciis saSualebas iZle-
va.

Tu aqamde civilistebi miiCnevdnen, rom
395-e muxlis danawesi specialur normad
unda ganxiluliyo, 410-e muxlis axalma
redaqciam es wesi zogad formulirebaSi
SemogvTavaza da ufro metic: dauSva zianis
anazRaurebaze uaris Tqma nebismieri piro-
biT, riTac winaaRmdegobaSi movida 395-e
muxlis danawesTan.

amrigad, dRes saxeze gvaqvs iseTi vi-
Tareba, roca samewarmeo urTierTobaSi
upiratesi finansuri da sxva SesaZleblo-
bis mqone mxares ukve sakanonmdeblo don-
eze ZaluZs meore mxares Tavs moaxvios
saziano daTqmebi da iseTi situacia war-
moSvas, roca mxares aRar ZaluZs moiTxo-
vos zianis anazRaureba arc erT SemTx-
vevaSi.

migvaCnia, rom 410-e muxliT xelSek-
rulebis mxareTaTvis nebis avtonomiuro-
bis amgvari gafarToeba samoqalaqo da
ekonomikur brunvaSi keTilsindisierebis

principis sawinaaRmdegoa. marTalia, ssk-s
54-e muxli adgens, rom „baTilia garigeba,
romelic arRvevs kanoniT dadgenil wessa
da akrZalvebs, ewinaaRmdegeba sajaro wes-
rigs an zneobis normebs”, magram apelireba
imaze rom saxelSekrulebo urTierTobaSi
zianis (nebismieri safuZvliT) anazRaurebaze
uaris Tqma zneobisa da sajaro wesrigis
winaaRmdeg mimarTuli qmedebaa, rTuli iqne-
ba. moviyvanT cnobili qarTveli civilis-
tis, profesor l. Wanturias komentars:
„sakmarisia davuSvaT igi, rom samoqalaqo
brunvisTvis Cveuli faseulobebi Tav-
dayirad dgeba. erTi SexedviT, vis SeiZle-
ba TavSi azrad mouvides Tanxmoba msgavs
pirobaze, magram sruliad SesaZlebelia,
igi gamowveuli iyos sxvadasxva interes-
iT. aseTma SeTanxmebam SesaZloa gamoiwvios
disbalansi mxareTa Soris da araekvivalen-
tur brunvas Seuwyos xeli.”58

es is SemTxvevaa, roca danawess jer ar
gamouwvevia yovlismomcveli da uaryofi-
Ti Sedegebi samewarmeo subieqtebisTvis,
magram igi Zalian savaraudoa. am mxriv arc
sasamarTlo praqtika iZleva konkretul
suraTs, magram Teoria qmnis ra praqtikas,
vfiqrobT, momavalSi aseTi realobac Seiqm-
neba.

daskvna
1. sasurvelia ssk-Si dadgindes valde-

bulebis darRvevis erTiani cneba.
2. samarTlebrivi gansazRvrulobisaTvis

aucilebelia detalurad mowesrigdes Ses-
rulebis SeuZleblobis saxeebi da xelSek-
rulebis monawileTa pasuxismgeblobis
farglebi ganisazRvros Sesrulebis Seu-
Zleblobis mimarT mxareTa braleulobis
gaTvaliswinebiT.

3. vadis gadacilebis momentSi dafuZneb-
uli SeuZleblobisas yovelgvari SemTx-
veviTobisaTvis pasuxismgebloba daekisre-
ba movales (ssk-is 402-e muxli). aseTi SemTx-
veva bralis gareSe pasuxismgeblobis sax-
ea. Tumca, movalisaTvis pasuxismgeblobis
dakisrebis samarTlebriv safuZvels war-
moadgens misi brali vadis gadacilebis an
misi gamomwvevi garemoebis mimarT. ara-
keTilsindisieri movale pasuxismge-
blobisagan ganTavisuflebis uflebe-
biT ar unda sargeblobdes . vinaidan
Sesrulebis SeuZleblobis gamomwvevi gare-
58saqarTvelos samoqalaqo kodeqsis komentari.
wigni me-3. „samarTali”. Tb., 2001. gv. 458.
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moeba Sesrulebis dayovnebamde ar warmoiSo-
boda, naTeli xdeba SemTxveviTobisaTvis
pasuxismgeblobis dakisrebis samarT-
lebrivi dasabuTeba.

4. kreditoris mier vadis gadacemis
nawilSi ssk xarveziT xasiaTdeba. kerZod,
ssk-is 392-e muxlis Tanaxmad, kreditoris
mier vadis gadacilebisas movale mxolod
maSin aris pasuxismgebeli valdebulebis
SeusruleblobisaTvis, Tuki Sesruleba
SeuZlebeli aRmoCnda movalis ganzraxvis
an uxeSi gaufrTxileblobis gamo.59 aRniS-
nuli muxlis analizidan irkveva, rom mov-
alis pasuxismgebloba martivi gaufrTx-
ileblobiT valdebulebis darRvevisaTvis
gamoiricxeba, rac imas niSnavs, rom mova-
lis mier valdebulebis martivi gaufrTx-
ileblobiT darRvevis riski kreditors
ekisreba, rogorc vadis gadamcilebel mx-
ares. amasTan mniSvnelovania, rom ssk-is 392-
e muxli moicavs kreditoris mier vadis
rogorc braleuli, ise arabraleuli ga-

dacilebis SemTxvevebs, vinaidan kanonmde-
beli muxlis formulirebaSi ar akonkretebs
kreditoris braleulobis sakiTxs. amdenad,
392-e muxlis Sinaarsidan ikveTeba, rom
movalis mier valdebulebis martivi
gaufrTxileblobiT darRvevisaTvis kred-
itoria pasuxismgebeli misi braleulobis
miuxedavad. maSin, rodesac ssk-is 393-e (b)
muxlis ZaliT kreditors pasuxismgeblo-
ba misi braleulobis gaTvaliswinebis
gareSe daekisreba mxolod SemTxveviTobi-
saTvis. amrigad, ssk-is 392-e da 393-e muxle-
bi Tavisi SinaarsiT winaaRmdegobrivia.60

5. Cveni azriT, ssk-is 410-e muxlis Zve-
li redaqcia kanonis doneze ukeT icavda
saxelSekrulebo urTierTobis sust mxares,
romelsac samewarmeo gamoucdelobis an
sxva mizezis gamo ar tovebda mas marto.
 mxares nebismier dros SeuZlia uari Tq-
vas moTxovnaze. es misi imanenturi ufle-
baa,  magram amis pirobad daTqma SeTanxme-
bis saxiT dauSveblad migvaCnia.

59CitaSvili n., dasaxelebuli naSromi.  gv. 173.
60iqve, gv. 173.
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warmatebas da winsvlas, vaqveynebT konferenciaSi

gamarjvebul Temas ucvlelad.
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SCOPES OF RESPONSIBILITY FOR VIOLATING CONTRACTUAL
OBLIGATIONS IN CIVIL LAW

GIORGI  JOLIA
III Year Student of Caucasus University

On the basis of the conducted research it is safe to conclude that:
1. It is advisable to establish a common unified coherent notion in the GCC for violation of obligations.

(commitments)
2. For more judicial clarity, it is vital to determine the types of situations in which parties are unable to fulfill

engagements and to define parties’ responsibilities while at the same time considering fault of the parties in failing
to fulfill commitments.

3. In all cases when obligations are overdue, all the responsibility should be put on the debtor (GCC article
402). This case represents a type of responsibility without guilt. However, debtors’ fault in tardiness, responsibil-
ities overdue, and/or causing circumstances that contribute to the failure to meet obligations represent legal grounds
for holding debtors responsible. Debtor that is untrustworthy or insincere should not enjoy the rights to be acquit-
ted or freed from guilt. Inasmuch as the circumstances preventing the debtor to meet obligations would not emerge
before the case of tardiness, legal foundations to hold debtors responsible for such cases become clear.

4. In case of responsibilities overdue by creditors, GCC is characterized with marked ambiguity. According to
the article 392 of the GCC, in cases when creditor doesn’t meet obligations in time, debtor cannot be held respon-
sible for his own failure to meet obligations unless he failed to meet obligations on purpose or could not meet them
because of severe imprudence. From closer analysis of the article it can be understood that in case of milder,
simple cases of imprudence, debtor is not held responsible; this, in turn, means that in cases of mild imprudence
from the side of the debtor, creditor, as the party with responsibilities overdue, is burdened with inherent risks. In
addition, it has to be noted that since article 392 of the GCC does not separately discuss cases for tardiness by the
creditor in which creditor’s fault is either present or absent, it can be assumed that in both cases, legislators
intended to cover both cases with a single formulation, which applies to both. Therefore, from the content of the
article 392, it follows that whether creditor is at fault or not, in case of tardiness from his side, and in case debtor
reveals mild improvidence, the creditor is held responsible and takes risks.

5. We find it evident that older version of article 410 of the GCC better protected the rights of the weaker party
that may have been disadvantaged by having less business experience; legislation did not neglect their rights. Party
can always give up the right to demand protecting its rights. This is an inherent right; however, we regard estab-
lishing such condition on the basis of an agreement unacceptable.
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